intention to analyze here undemocratic structures (for example those which exist in Byelorussia (under Lukashenka) or semi -democratic systems of Russia or Ukraine). 3 Secondly, the political mobbing is less known and less analyzed in the legal and political literature probably because of the objective troubles and difficulties not only with precise identification of these <mobbing acts> but also with drawing of correct and clear distinctions between the normal and non-pathological political impacts on constitutional justice and pathology or deformations of the relations ongoing in the scope of these branches of state power. Thirdly, I am rather convinced about special importance of such an analysis because the slow and invisible process of erosion of democratic mechanisms, which undermines the fundamental principles of the division of powers, seems to be sometimes as dangerous as a direct attack against the independence of justice.
At the beginning, I would like to try to identify some common characteristics of political mobbing which seem to be common elements of apparently different ongoing forms of it.
Firstly, an indirect impact on the activity of constitutional courts exerted -only through legal instruments or political means.
Secondly, the political mobbing is directed rather against the persons (e.g. personally against the judges) than the institution of the constitutional court as a whole. For these reasons the ways of mobbing are more sophisticated, more complex. The process of mobbing is ongoing at the same time on two levels: that of individual psychology of the judges and on the level of public opinion.
Thirdly, the purpose of political mobbing is always motivated by intentions to reach some political goals e.g. direct and concrete political outcomes (e.g. to ensure in the future the <positive> constitutional judgments and to eliminate the risk of unsuccessful legislative activity; to limit too large a scope of the constitutional review, to accelerate the schedule of some cases).
Diverse forms of political mobbing
Forms of <political mobbing> are different and less or more sophisticated. In my analysis, I attempt to put in order only some general and typical manifestations of it. Former and present experience and practice in this field allow us to identify three kinds of political mobbing against the constitutional court: a/ acts promoting negative image of constitutional justice in public opinion 4 , b/ acts directed against the judges personally 5 , c/ acts against the institution -(e.g. against its status, scope of competences, internal rules, budgetary autonomy, enforcement of the judgments) 6 . Now, I would like to concentrate on the acts promoting negative image of constitutional justice in the public opinion.
Of course, the impact of political mobbing on the sphere of the public opinion is usually very strong and it depends also on the existence of largely spread <public prejudges>. Public opinion remains the final arbiter in all political battles ongoing in the public scene and the definitive settlement belongs to it. Finally, only a democratic society through its representatives decides ultimately on the structure of state organs and even on the existence of the court (not to mention the scope of competences and the forms its activity). Importance of the public opinion is expressed also in other forms. We should not forget the specific social context and <entourage> in which constitutional review is effectuated in all democratic societies.
The important factor is also the very nature of issues subordinated to that review which differs strongly from the typical judicial cases in the ordinary justice system due to its sensitivity and its inherent controversies appearing in the political, sociological and sometimes philosophical dimension (abortion, euthanasia, homosexuality, equal treatment of women and men etc.). For these reasons one has to say the very support of public opinion is at least a necessary factor (though not a sufficient condition) enabling the constitutional court activity and allowing it to play a real function as the institution shaping the democratic, constitutional standards and culture among the citizens. Hence, to undermine the status of constitutional courts in the eyes of the public opinion means <impossibilism> e.g. nothing is possible. It means that the Tribunal paralyzed the process of transformation trough its negative judgments deciding on the unconstitutionality of laws adopted by Sejm. 5 Only some fragmentary information based on the security service files deposited in the IPN was disclosed during the public hearing, which could nevertheless invoke a negative image of the judges in the pubic opinion. Because the information was partial and consisted of a half-truths, immediate verification of the facts became impossible. In consequence, two judges were excluded from the bench to avoid an accusation that they decided in their own personal interest (memo index in causa sua). After disclosure of the contents of the secret services files a few month after the judgment, it became clear that the qualification of the judges as former cooperators of the communist secret services had no. justification and constituted unfair procedural abuse applied by the representative of Sejm. 6 Good exemplifications are two drafts of the amendments to the constitutional law provisions proposed by the governmental majority in 2006 and 2007. One of them wanted to impose on the Court a strict formal chronological order of the procedure for all cases (the date of hearing should be determined by the date of initiating the procedure) and the requirement for all cases to be heard by full bench of the court (now there are a 3-judge bench, 5-judge bench, plenary session -for most important issues); the second one wanted to change the rules of election of the President of the Constitutional Court at the moment in which the election of the new President started (the purpose of the amendment was to enlarge the Head of State prerogatives linked with that procedure).
finally that it becomes a weak and ineffective institution being deprived in fact of real weapons e.g. its authority as an impartial and independent judicial body.
What are the methods applied to raise the public opinion criticism against the court and to undermine its accountability in the eyes of the society?
First and most important purpose is to convince the public opinion that the constitutional judgments express the subjective (politically and ideologically influenced) and arbitrary viewpoints of the judges and not the objective rational legal reasoning. One can say that such specific explanation complies with a largely spread concept of incompatibility of the <majoritarian democracy> and a vague (perhaps too vague?) model of constitutional review.
Some apparent conduct of the representatives of the public bodies can serve for exemplifications of it. For instance, the Polish President formulated -during an official ceremony in the Constitutional Tribunal this year -that the court should be authorized only to apply precisely the constitutional provisions and it should be authorized to issue exclusively judgments on the legal matters which have a clear and transparent "constitutional basis". Such approach would exclude clearly an interpretation used to explain the content of very vague and undefined general clauses (like social justice, notion of democratic state ruled by law, the human dignity and even the proportionality principle etc.). At the same time the President expressed his support for necessary amendments to the Constitution for better determination (e.g. more precise and concrete forms) of the constitutional review, in fact the intention was to limit the prerogatives of the court. This statement was made by the President one month after the judgment (unfavorable for governmental majority) on the unconstitutionality of some provisions of electoral law concerning the sanctions against the local government civil servants who violated the obligation to disclose in a very short time the patrimonial status and economic activities of the closest members of the family. Few days before the judgment the Prime Minister said that the compliance of the electoral law with the Constitution is <more than evident> and the Mayor of Warsaw (the political adversary of the government) should lose her post even though her declaration was submitted one or two days late. Argumentation was simple and populist but very convincing in the eyes of the so called average people -the rule of law is universal and applies equally to all people and no exception from these principles should be accepted. In this perspective, an essential motive of the judgment stemming from the proportionality principle has been finally recognized as the unjustified interpretation of the Constitution and politically and ideologically motivated.
Critical views on constitutional review: public opinion v politics
I mentioned above the importance of the public opinion and social or political context for constitutional review. 7 In the framework of my analysis I attempt to defend the 7 The supreme courts in democratic states profit from relatively very high positive evaluation according the public survey. In US a 1998 national poll reported that 50% of Americans expressed a high level of confidence in the Court compared to 26% for the executive branch and only 18 % for the Congress. But it is interesting to note that Americans, according to a 2000 national poll, were equally confident in the president and the Court (both 49%) and more confident in the military (69%) and police (57 %); see Terri Jennings Peretti, The Lesson of Social Science Research /in/ Judicial Independence at the opinion that consequent political mobbing against the court, if it transgresses some acceptable level, becomes dangerous for new democratic constitutional culture, deprecating and making fully relative all constitutional standards. In effect, the public confidence in the authentic and reasonable constitutional argumentation decreases dramatically and it destroys necessary space for rational public debate on the crucial legal matters. It should be also noted that a long term impact can appear in the sphere of social attitudes toward for instance the minority rights, social tolerance and other important constitutional values as the freedom of speech, freedom of conscience, privacy or the division of powers. Overturning and decreasing the constitutional review role can not only undermine the public confidence in the court itself but also can marginalize the importance of such values in the democratic society. However, we cannot avoid a question, whether the political criticism toward the constitutional review stimulated by the prominent public personalities has the same nature and exerts similar negative impact as the other kind of external criticism toward the court, for instance, the one presented by the free media. In other words, we need to analyze the issue, whether the open public debate on the accountability of the constitutional court, on the quality of its argumentation and consistency of jurisprudence or even on the arbitrariness of judges, stimulate the same harmful effect on the authority of constitutional courts as the criticism from the highest representatives of the state bodies. If the answer is affirmative, the conclusion would have a dramatic impact on the concept of transparency of the public debate. In such perspective, the latter should also be limited for the sake of protection of the higher value e.g. the constitutional court authority which is one of necessary elements of the democratic society. Adopting such position, it would be finally possible to assume that the constitutional court is a specific state institution which is protected through a <special immunity> from each kind of the external critical evaluation of its activity (including the one presented by the free independent media) and the judges should be placed in an enclave like an <ivory tower>.
Of course, such position is not acceptable: the public debate is open per nature to all important public topics including the justice system and constitutional review. But, if the answer is negative, we should try to draw the distinguishing elements between both forms of public criticism: the ones made by the high state body's representatives and the others represented by the free media and wide public opinion.
So it raises the next question, what are such differences or, more exactly, the characteristics typical of the political mobbing described above, which yet could not be related to the other forms of public criticism?
Firstly, the political mobbing meant here as the state bodies' criticism toward the constitutional jurisprudence seems to be an instrument devastating the principle of public power division and can degenerate the relations between the different segments of power.
Secondly, the political mobbing sends a clear signal to the society or to the citizens, which undermines the principle of the rule of law itself.
Crossroads Ad 2/ The rule of law means not only the universal and equal subordination to the rule of law of both the individuals and state organs but also the primacy of legal argumentation over the political interests or majoritarian opinion. It means also the acceptance by conflicted parties of the settlement of the disputes before the court and finally its authority as a state body being a publicly recognized arbiter for all kinds of legal dispute in a democratic state. For these reasons the criticism formulated by the representatives of other state bodies (which are sometimes directly engaged in the dispute before the court), when spread by the public media, has undermined the role of the justice system and sends clear signals to the society that the court is not sufficiently accountable to have necessary confidence of the public opinion. Let us say, it leads to the following conclusion: the constitutional dispute could be -perhaps better and more correctly -resolved outside the justice system. It also means that the duty of subordination of the court authority is relative and conditional. The approach can finally reduce the crucial element of a democratic state ruled by law.
Ad 3/ Public opinion receives the information that the legal argumentation is not authentic but always hides a specific political interest, which is "sold" in the form of a specific <package>of the legal reasoning. In such perspective, the judges are never authentic and they could never represent their own legal opinions, evaluation and viewpoints. If everything is relative, non authentic and subordinated to the current and unclear interests, unavoidably such opinion would be consequently related to all institutions of democratic state, not only to the Constitutional Court and other judicial bodies. Such kind of experimentation on public awareness is especially dangerous for the societies which -like the post-communist ones -were living for more than 40 years in the public space impregnated by official hypocrisy and great lack of an authentic public debate, which in the stable democracies is based on the presumption of good faith of all participants of the political or legal dispute.
The above mentioned negative impact cannot be related to the free media critical approach toward the justice system. To the contrary: the open public debate, representing rather differentiated viewpoints and argumentation is a necessary condition to spread the constitutional culture among the society. The public debate cannot be limited and all important topics should be a subject of the open public discourse in democratic space. It is justly underlined by legal doctrine that judicial activity, especially the constitutional review, is the subject of legitimated public interest. The democratic society can use (and should use) different kinds of monitoring the activity of all state bodies (including the judiciary) and free media monitoring is one of the most important instruments of it. However, the relations between the media and the judiciary institutions are not easy and become sometimes a very fragile and delicate matter. 8 Very often the decisions of the court in the constitutional debate have to be contrary to the prevailing opinion represented by the majority of democratic society. The specific pressure exerted sometimes on the attitude of the judges by the public opinion through the media can create a situation in which hostile social environment seems to raise (at least psychologically) a barrier to passing good and objective e.g. constitutionally justified decisions (for example in the Polish context the decision related to the freedom of assembly and <gay parade>). But plausibly we should accept that there is no remedy for such situations in the democratic society and the independence and big courage of the judges who are sufficiently empowered to resolve the most complex dilemmas in the public space are the only possible solutions to be proposed. 9 We should not forget that constitutional review is also a specific form of public dialogue in democratic society and the convincing rational, transparent argumentation is a necessary and probably unique way to ensure the public confidence and the very authority of the court 10 .
Politics and Constitutional Courts -Points of Convergence

Preliminary remarks
Politics is present, though in diverse forms and with diverse intensity, in all constitutional courts both in the new democratic countries and in the stable democracies-in Western Europe.
At least three reasons can be mentioned: a/ political procedure of appointments of the judges (through the parliament -partially like for instance in Italy and Ukraine and 10 It is worth mentioning that the Constitutional Tribunal has been able to defend its independence and its authority in the public eyes and the recent public survey confirms that constitutional justice in Poland is placed among the public institutions profiting from very high confidence of the society (more than 60% positive assessments). That situation, however, raises a question whether the above analysis on the negative effects of the battle is justified? In my opinion, the negative effects appear to be strong politization of the constitutional justice. Public opinion largely accepts its activity but at the same time treats it (at least in majority) as a purely political institution. In the future the negative impact of such attitudes could be damaging for the constitutional awareness of the citizens.
exclusively like in Poland and Czech Republic); b/ the matters and the nature of the constitutional cases is political -the review involves the laws politically made because created by the political bodies; c/ the consequences of the constitutional judgments are political because are followed by necessary legislative (and so political) steps on the governmental or parliamentary level. All three factors accompany the activity of all constitutional justice in both parts of Europe, but their intensiveness and their impact on the very court activity are different.
All constitutional decisions, if they are taken by the courts in the strongly politically impregnated context, have -by nature-a political classification 11 , irrespectively whether it would be a concrete decision issued by the court (positively or negatively evaluated by the public opinion, legal milieu or politicians) and hence they can never avoid the political interpretation e.g. the attempt to identify the political motives and goals of judgment adopted by the court. For instance, each lustration decision-irrespectively whether allowing or barring the lustration -should be always qualified as the <political decision> of the court. Moreover, into a nature of the constitutional activity are inscribed inevitable tensions between the world of politics and the world of law. As justly highlighted Kim Scheppele, the fact of the existence of the tension can be even a positive sign proving the authenticity of the constitutional review:
"If there is no struggle between the political branches and the judicial branch over the meaning of the law and the way that is to be applied in concrete cases, then there is not only no meaningful separation of powers but also no meaningful distinction between law and politics. Only when the judges are empowered to resist direct commands through invoking the power to make law themselves can they be truly independent within a broader legal order".
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The verification of the correctness of constitutional jurisprudence meets the barriers simply because of the vague and imprecise notions playing the crucial role as main references in the constitutional reasoning such as the <democratic state ruled by law>, <social justice>, <the essential element of basic rights>, <the human dignity> and <public order or public morality>. Hence, there are very popular stereotypes spread among the population: <Only God and the Constitutional Court are not liable for their decisions> or <Neither the constitutional courts nor the Providence's decisions and choices are foreseeable>. But lack of the precise evaluation instruments which could be applied for verification of the correctness of the judicial decisions cannot be deemed in itself as a convincing and sufficient proof of <political contamination> of the judgments. 13 In the next parts of my analysis I would like to focus on the selected issues concerning fragile borderlines between the politics and the judiciary activity e.g. appointments of constitutional judges and a political impact on the content of constitutional decisions.
Appointment of judges
What are the reasons for political methods of the appointment of the constitutional judges? Hypothetically, we can identify the following reasons: a/ the constitutional cases have not only legal but also political character and it requires consequently not only a legal approach but either the considerations taking into account the political rationality and political background b/ the directly democratically legitimated political representations in the parliament should exert their permanent influence on the jurisprudence through "their" judges who should express the political preferences simply because the constitutional review constitutes a very segment of the legislative power and it is required by the democratic ethos; c/ interpretation of the constitutional matters is based on a vague concept of the general clauses impregnated by axiological contents and in result the choices among different outcomes of interpretation made by the constitutional judges should reflect the diversity and complexity of the social and political environment in which constitutional review is made.
It is evident that political concept of the constitutional judge's appointment (in all European countries) is not hazardous 14 and it has been accepted intentionally as the alternative to the typical way of selection of the candidates for the post of ordinary judge (based on objective non-political criteria). However, not evident is the answer to the question: which of the motives mentioned above were a real reason for the political appointment of judges?
In my opinion, the adoption of specific appointment system for the constitutional judges is motivated differently on the theoretical and practical level. Theoretically, among the -the apparently very formal jurisprudence involving the issues of the fair legislation principles (nonretroactivity, the legal security; vacatio legis (see reasons mentioned above as the hypothetically possible explanations for political "methodology" of designation of the judges, the two of them (point <a> and <c>) play the most important role. The motives selected in point b/ (judges as the <political representatives> who should express the political preferences by their decisions) were never in an official and open debate given as a good ratio for that solution. Paradoxically, the very political practice in the matter both in Poland and in all European countries proved that de facto the political parties represented in Parliament want to have-trough the procedure of the appointment of the constitutional judges -an effective instrument to ensure their political interests ("we have our court" or "we have to regain our court" -such statements are not hypothetical but we heard them sometimes just after the electoral campaigns). This negative or pathological impact is manifested apparently when the parliamentary majority "takes" everything including the constitutional court posts -on the basis of simple and primitive explanation: <because they belong to us>. The candidates are not consulted with other political milieus and the political consensus is not searched. Of course, real motives for the political appointments of the judges are rather a kind of pure wishful thinking. The formal guarantees of independence of the judges are strong and the automatic and direct transposition of the political expectation on the judicial attitudes is fortunately not possible. However, the ongoing practice is not acceptable taking in account the normal democratic standards. In my opinion, it constitutes even a kind of political mobbing on the judges who are confronted just at the starting point of their activity with a specific political pressure and must bear a great burden of presumed political expectations. The barriers against such abusive political practice of the constitutional judges appointments are, as I mentioned above, the formal requirements which should be fulfilled by the candidates (they are the same as for the Supreme Court judges) and more and more active monitoring made by the civic society representatives (last time in Poland: the Helsinki Foundation for Human Rights Protection organized the meeting and attempted to verify the merit formation of the candidates).
It is worth raising the question in that context, whether it is sufficiently justified to continue such a separate and specific procedure of the appointment of constitutional judges. If we even accept the existence of objective reasons -mentioned above -for the necessity of the parliamentary influence at the moment of designation of the constitutional judges, however we could not accept the pathological practice which is intrinsically linked with the purely parliamentary way of the election of the judges.
In my opinion, future remedies should be searched through the necessary improvement of the parliamentary procedure: one of them would be introducing to the Constitution the requirements of qualified majority (used in some states e.g. Germany) which forces the opposite political sides in parliament to reach the consensus. 15 would be the reliance on the procedure of appointments, though partially on some non parliamentary bodies' consultations and opinions. 16 Additionally, I can stress that similar problems are still to be solved in the case of the appointments of the candidate for the post of international judges.
Political Impact on Jurisprudence
Nature of the constitutional cases
Par nature, a lot of constitutional cases belong to the categories of the political fragile cases and they are strongly impregnated by the political and ideological controversies manifested before in larger public socio-political environment. 17 This characteristic cannot be related exclusively to the dynamic and instable structure of the new democracies in CEE but is typical for all constitutional justices around the world. 18 Over the last few years we could easily find numerous manifestations confirming this assumption: in USA (the emotional disputes on the presidential election), in Austria (the dispute on minority rights in Karyntia), in Germany (the cases concerning unconstitutionality of the political parties), in Belgium (the disputes on euthanasia legislation) etc. 19 . 16 For these reasons I share the opinion presented by Christpher F. These inevitable political connotations which accompany the constitutional review linked also with political nature of the parties standing before the Court and with the goals expected by them through the final judgment. As justly said Alec Stone Sweet:
"The rules governing the exercise of constitutional review differ radically from rules governing parliamentary decision -making. This difference is exactly what attracts the opposition to the court, since under majority decision rules, the opposition always loses. Because the court is not a parliamentary chamber, but a judge of the constitution, the move to the constitutional review stage recasts the strategic environment in which legislations find themselves…. At this point, it is enough to note that the referral instantaneously redistributes political initiative in the opposition's favour, and reduces the influence of the government and the parliamentary majority over the legislatives outcomes. The government and its majority are placed on the defensive. Forced to participate, as a co-equal party, in processes that they can neither block nor control".
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Very seldom one can differ the affairs without larger political consequences 21 which are based only on the mere legal disputes (however, additionally one can mention that even legal and theoretical disputes open frequently an emotional debate among the justices and can provoke strong division in the court e.g. in the Polish court most emotional debate appeared in the case, without the political connotation, concerning the application and the scope of application of the principle of equal treatment).
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Nature of the constitutional reasoning
It is not my purpose in this section to treat the very large and complex issue of the constitutional interpretation as a whole but rather to raise some questions which seem to be important from the perspective of my personal experience. The presence of the subjective and personal elements linked with the judges' own preferences seems to be inherent to the constitutional reasoning.
reducing the risks to themselves and to the institutional apparatus within which they operate /…/The removal of policy -making power from legislatures and executives and its investiture in courts may become attractive to political power-holders for any of several reasons: when they seek to gain public support for their contentious view by relying on national high courts` public image as professional and apolitical decisions-making bodies; when they regard public disputes in majoritarian decision-making arenas as likely to put their policy preferences at risk ; or when they estimate that abiding by the limits imposed by expanded judicial power will enhance their absolute or relative position vis à vis rival political elements and their alternative worldviews or policy preferences",
Firstly, all constitutional judges have their political and moral preferences.
Secondly, the essence and the nature of constitutional reasoning is expressed by the permanent choices made by the judges among the basic values, which cannot be objectively measured and empirically verified (related not only to the so called general constitutional clauses but also to the socio-economic -political consequences of the jurisprudence). 23 My judicial experience proves that almost all constitutional reasoning may be confronted with opposite, alternative and different argumentations (in almost all important cases there are at least two or more alternative drafts of the judgment prepared by the judges reporters). We should accept that constitutional reasoning and decisions are inherently stigmatized by the personalities of judges and the constitutional truth and correctness remains always a very relative concept. 24 Correctly and in a very convincing manner, the former President of the Supreme Court of Israel Aharon Barak, explains the role of the subjective components which inevitably strongly influence the attitude of judges:
"A decisive component in the determination of the reasonableness of the choices is the judge's personal experience: his education, his personality, and his emotional makeup. There are judges who are more cautious and judges who are less cautious. There are judges whom a certain argument influences more than other judges. There are judges who insist on a heavy burden of proof before they will deviate form the existing law, and judges who are satisfied with a light burden of proof in deviating from existing law/.../. Every judge has a complex human experience that influences his approach to life and therefore also his approach to law. A judge who experienced the Weimar Republic will not have the same attitude toward the activity of undemocratic political parties as someone who did not experience it./…/. All these considerations -and many others -determine the judge's personality and his human 23 24 Relative nature of the constitutional decisions is caused also by the dynamic character of their social and economic context. The court has to take into account not only the purely legal argumentations but also the impact of its decisions. That thesis is of course hardly controversial and there is no. space here to develop the presented position.. But, generally, in my opinion, it is necessary to ensure a large scope of flexibility at the level of the constitutional jurisprudence. The application of the simple legal rationis pereat mundis fiat iustitia seems to be very doubtful in that context. Sometimes the negative effects of unconstitutionality which could be hypothetically established by the court prevails over the positive effects of immediate restoration of the conformity with the constitution, for instance, when that decision would provoke big legal vacuum of the system and could deprive of even a minimal protection of the constitutional rights. 
See Martin Shapiro's opinion, who stressed correctly: "Since the Court generally deals with the <trouble cases>, it is typically called upon to decide precisely these questions for which neither the existing body of law nor the other agencies of government have been able to provide a solution. In short, it is asked to make social policy, and to do so it cannot depend on neutral interests but must look to its own assessment of the social and political interests involved and its own vision of the longrange goals of American society. In other words, it is asked to perform the same tasks that every other political decision making-maker asked to perform and to do so as a complementary and supplementary segment of the whole complex of American political Institutions" (Political Jurisprudence /in/ On Law, Politics and Judicialization …, op.cit, s. 25).
When politics becomes dangerous?
We should leave aside our analysis of the fascinating topic, whether the constitutional justice can bear big public responsibility for the rationality and reasonableness of its decision if there are so many subjective, personal factors exerting pressure on the very activity of the judges. I can only here signal my personal opinion: paradoxically the great differentiation among the judges, diversification of presented judicial approaches to the particular topics, various constitutional sensibility and even different moral and political approaches became the condition for authentic, deep and balanced debates among the justices. Constitutional justice is not based on the absolute truth, and it is not a real way allowing tosearch the single, perfect solution for everyone. More differentiated is a constitutional court composition; more adequate (from the public perspective) become the answers to crucial social issues given by the judges. The very menace for constitutional justice is not a different political origin of the judges and their different moral, social, ideological convictions, but rather their uniformity and political homogeneity due to the simple majority rule adopted by parliament and its primitive judges appointment practice. We should accept either a banal truth that rational and balanced disputes on important topics do not take place in reality in an open public space among the average citizens because such debates have been replaced by the disputes among the representatives of the society on a different level.
The parliament (the lawmaker) and the constitutional justice are placed on the highest level of the public debate and such debate is possible and even necessary not because of the different political and ideological composition of the parliament and in result also the constitutional justice but just because of the different methodology and different kind of argumentation which is applied by them. The presence of politics as oneamong many -constitutional factors which determine the constitutional thinking is not in itself pathological. Inversely, the politics could become a dangerous factor for the essential role played by the constitutional court if the composition of the court became homogenous and the methodology applied by the court reflected the earlier parliamentary political battle. In such perspective, the politics becomes a pathological factor in the constitutional activity because the political motivation prevails over the other types of argumentations and the constitutional decisions start to be subordinated to the political demands and political expectations and not to the <balancing methodology> which is based on the rational consensus among the opposite sides of disputes and should express the necessary guarantees for fundamental rights of individuals.
Internal and external view on political presence in the constitutional justices
Politics is always present and the postulate of its elimination from legal and constitutional justice is an irrational dream which itself could paradoxically become a destructive factor for the constitutional justice. Such utopian perspective can justify an unrealistic approach to the court activity (and even a kind of hypocrisy toward it) and in consequence can inspire the lawmaker to set up unreasonable limits for constitutional court activity, to reduce court prerogatives to the merely dogmatic disputes which could be resolved only through precise legal reasoning without the need to enter a fragile field occupied by the general clauses and the so called constitutional values. If it is not true, as the Montesquieu wanted, that politics leaves the courtroom when the court comes in, it is necessary to try to evaluate when manifestations of the political presence signalize the very danger of pathological outcomes. Such an assessment is not the same in all circumstances and we should differ between the <internal> and <external> perspective on constitutional activity.
Internal viewpoints
The crucial issue is related to the question: are the judges real <prisoners> of their own political, moral, philosophical preferences and are they immunized to other positions, arguments and reasoning?
My personal experience during almost 10 years of my term as the constitutional judge gave me an exceptional point of observation.
Three points should be stressed.
Firstly, the core element of the judicial reasoning should be the so called <internal independence>. What is the internal independence and which elements separate that concept of independence from the<independence itself>? I think that the concept can be well understood only by the persons who practiced the judicial activity and they are permanently confronted with the problems appearing on two levels: the objective constitutional reasoning and the personal preferences. Whereas the external independence generally means the lack of external pressure, lack of subordination to another body or other persons (whatever would be the nature of such an institution and the position of the persons 28 ), the internal independence means the ability to separate the objective judgment from one's own personal preferences and for these reasons that attitude is-at least from the psychological point of view-more difficult, more complex and even sometimes heroic. Internal independence requires resignation from the subjective point of view and acceptance of a different perspective of the evaluation and a different assessment of the issues which should be decided. Clearly, this opinion is expressed by Aharon Barak:
"Judges must look for the accepted values of society, even if they are not their values. They must express what is regarded as moral and just by the society in which they operate, even if it is not moral and just in their subjective view".
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The internal independence is a necessary component of the judicial good faith. I agree with the opinion of Allan.C.Hutchinson: "As such, the requirement to act in good faith is at heart of a revised understanding of the rule of law. Beginning the reasoning process with a more or less definite conclusion in mind is not the problem: most judges start with some more or less vague notion of where they think that their judgment should go or come out. A minimal democratic restraint asks that judges make some genuine effort to support that conclusion by reference to the rules; judges must work within as well as with law's rules and argumentative resources. The justificatory requirement of <good-faith> is not unique to adjudicative practice/…/ Good faith cannot in itself tell people what to do in situations of uncertainty doubt; it can only give them the courage to act on their own convictions in a way that takes seriously the responsibility to act fairly". Firstly, even the<internally independent> judge is not able to leave completely his <intellectual personality>, his concept of life and his mode of understanding of some fundamental values. If an independent judge can accept the decisions which are susceptible to cause a lot of negative effects for "his political side" because of clear and evident constitutional argumentations, however his evaluation would never be free from a subjective approach in the sphere of vague general constitutional clauses leaving a relatively great margin for judicial interpretations. As for my second reservation, I should stress that beside the different judicial sensibility related to the values enrooted in the constitutional clauses (e.g. justice, proportionality, human dignity or freedom) another factor which will probably cause considerable divisions among the judges arises 28 See the opinion of Christopher F. Zurn: "The crux of such independence is that the constitutional court and its members are institutionally independent of political accountability/…/. its membership should be determined through non political processes. in strictly <moral cases> such for instance as abortion, euthanasia or homosexual marriages (in all constitutional courts in Europe, also in EHRC, such problems caused a lot of dissenting opinions).
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Polish constitutional practice confirms that assumption. Internal independence has been proved apparently in such cases with a very high degree of political sensibility as the decision on the parliamentary investigation committee (it was a <flag political project> to destroy the political opponents by the governmental majority 32 ) or the famous decision on IPN (Institute of National Remembrance). 33 On the other hand, the court became strongly divided in the cases concerning moral cases, such as abortion 34 or religion lessons in public schools. 35 Secondly, my observation confirms that the scope or the level of internal independence increases with the length of the judicial practice. At the very beginning of the term the judges are susceptible to be more dependent on their own moral, philosophical, or ideological positions. However, this period is relatively short, and finally with the new judicial experiences the judges become more and more alienated from former dependencies and current social and political quarrels. One can say that the <judicial ethos>, built on the model of persons who are distanced from the politics and able to keep a neutral position without engaging in the current public debate as passive <witnesses> of the external reality, has become prevailing and, finally, allows the judges to reach higher and higher degrees of their internal independence.
To finish this point it is worth noting that my experience confirms also an enormous difference between the external description of the attitudes of the judges (made by the media, politics, or even legal doctrine) and real voting in the Tribunal. Media always look for the direct causal links between <the political origin> of the judges and their vote, but in practice the hypotheses formulated by the media are completely erroneous. 31 The main purpose of that parliamentary committee was the examination of the presumed corruption would happen during the transformation of the banking and finance system and process of privatization. This political project has been addressed directly and personally against the famous, symbolic political figure of the economic transformation period just after the collapse of the communist system -Professor Leszek Balcerowicz. Leszek Balcerowicz symbolized and materialized for his political opponents (being in the government at this time) the face of pathological postcommunist mysterious <structure>. The voting is very often unpredictable and it happens frequently that it goes across the presumed political preferences of the judges. The different legal approaches or different school of legal thinking represented by the judges seems to be a more important factor of the judicial disagreement than their political or even moral background.
External viewpoint
External opinions on the judicial independence are important for the public authority of the Court and sometimes they are decisive for the ability to shape the standards of constitutional culture in the society. The Constitutional Court being the political instrument and serving as the means of transmission for political directives loses immediately the capacity to bear responsibility and to answer the constitutional challenges. I stressed above that the very public confidence to the fairness of constitutional court is one of the elements called <objective independence> (which involves both structural independence of the court among the states bodies institutions and the image of it in the public opinion) and gives to judges necessary support in its fight for the observance of the constitutional standards against present political majority in parliament. My experience confirms the correctness of the assumption formulated by the former President of the Hungarian Constitutional Court, Soloyom, who said: The very independence of the constitutional court is measured by equal degree of the reluctance toward it manifested by all political parties. If none likes the constitutional justice, one can say that it is a clear proof of independence and the existence of very courageous attitudes of the judges. However, Alec Stone Sweet is right skeptically assuming that the politicization of constitutionality review poses a potentially intractable dilemma for the constitutional judge.
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The symptoms of the political dependence are never transparent and clear but it is imaginable that pathological political influences on the constitutional court could be easily disclosed by the non-direct proofs, for instance: by the exceptionality of decisions on the unconstitutionality of reviewed normative acts; by typically and simple political division between the judges presenting their dissenting opinions; by the frequency of refusing the decision on the basis of procedural arguments in sensible political cases; frequency of the coincidences between the political expectations and the content of the court decisions.
Over the last few years, the strict political division among the judges appeared onceduring the last lustration case before the Tribunal (in May 2007) 37 .For the first time in more than 20 year-long history of the constitutional jurisprudence in Poland the judgment was passed with nine dissenting opinions (out of eleven judges in the full bench in this case only two justices did not decide to write their votum separatuum). I suppose that two factors played a crucial role here: firstly, the highly controversial matter of all the issues related to the communist past and secondly, extremely emotional atmosphere in Poland caused by the fact that lustration had to involve more than 700 thousand people including the university staff, journalists etc. of the <constitutional accident> though finally with a very positive and rational settlement.
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Finally, I had to agree once again with wise remarks formulated by Alec Stone:
"/…/ in resolving the dispute, the court may compromise its reputation for neutrality by declaring one party, let us say the government, the loser. In any case, that is what the opposition (or litigating party) hopes will happen. We can express this dilemma as a fundamental, institutional interest: the interest of the constitutional court is to resolve legislative conflicts about constitutionality while maintaining, or reinforcing the political legitimacy of constitutional review into the future".
39
Formal and substantive means of the judicial independence protection
It would be irrational and not very wise to deny the importance of formal, largely described, means of the protection of judicial independence, but it seems to be more and more clear that such formal mechanisms protecting the independence and impartiality of judges 40 are not sufficient to prevent the pathological influences of politics on the jurisprudence and to ensure objective, and balanced approach to the cases reviewed by the court. I tried above to stress the importance of the specific political environment which can sometimes play a role as an autonomous, negative factor, influencing and threatening the judges, irrespectively of the formal status of the court and its members and the guarantees given by the direct and expressly formulated constitutional provisions. I stressed strongly the important significance of the internal (sometimes heroic) independence of judges, which in such situations becomes an essential element, deciding on the quality of jurisprudence. However, in this context related to the different devices of the judges independence protection is worth raising the question, what are other factors which can support the judges in their determination to resist against the politics and to defend them against political pressure? Beside the formal requirements which, as I said above, are necessary but not sufficient, we can try to select the specific <substantive factors> which could be used as an essential instrument to support the judges in fulfilling their responsibility. I decided to indicate, profiting from my personal experience, only two such factors because I asses them as having a particularly great impact on the attitudes of judges and finally on the quality of the constitutional jurisprudence: 40 One of them different than in the ordinary justice system is, almost in all constitutional courts, the oneterm mandate for the constitutional judge who cannot be reappointed once again to the post of the judge. Due to that solution the judges do not have the motive to remain in good relations with the politicians.
mutual exchange of experience between the judges but also the mutual monitoring system being a real and important factor which can effectively eliminate all attempts of the political abuse).
Ad a/ Acquis constitutionnel 41 . The constitutional jurisprudence is built step by step and the continuity of its elaborated lines plays the crucial role for the predictability of the judgments and also for the stability of the constitutional system as a whole. 42 We should stress that such a relative stability of the constitutional jurisprudence, rooted in the fundamental <stare decisions> is at the same time, a guarantee protecting the judges from the political pressure. Of course, each constitutional jurisprudence in all countries is subordinated to the evolutionary process and in that sense is not definitively stable. We can moreover add that such a progressive evolution is positive and necessary for the quality of the constitutional democracy, giving the new impulses for the development of the constitutional doctrine and ideas. Nevertheless, it cannot be identified as a slow, evolutionary process of the constitutional jurisprudence transformation with a revolutionary dramatic breakthrough of it. The constitutional jurisprudence and its stable lines can serve as a good, convincing and sometimes crucial argument to oppose the constitutional standards against the bad legislative practice and, finally, to impose on the lawmaker the necessary respect for constitutional provisions. One can say that the content of stable jurisprudence, its applied argumentations and the interpretative approach serves as a metaphoric <mirror> for the Judges themselves and the Court. They can see better through it and better assess their own methodology and reasoning applied in the concrete case. But at the same time the continuity or dramatic breakthrough in the jurisprudence is a kind of the test for a large public which enables verification of the authenticity of the argumentations adopted by the Court. No doubt - 41 That notion of acquis is applied in the European jurisprudence of the ECJ acquis comunataire.
However its use in the constitutional jurisprudence is well justified because of the crucial similarity between the constitutional methodology of interpretation and this one which has been applied in European space for almost 50 years to create common standards of the European law. the Court which resigns from the former stable lines of its jurisprudence without the important and transparent motives can easily lose also the authority in the eyes of the public opinion. Such political breakthrough of the jurisprudence is still very risky and finally the presence of such a real risk can restraint the judges from the politically opportunistic jurisprudence.
Ad b/ The issue related to the dialogue between the courts should be of course a separate subject of analysis and I restrain my remarks to only a few synthetic observations. Today the European common legal space is created not only by the adoption of the same universal normative standards determining our vision of democracy and human rights but also through the creative jurisprudence at all levels of the system of international and national justice. One can even say that the content, scope and the significance of particular guarantees in the field of the human right protection is due much more to the creative and dynamic evolution of the jurisprudence than to the purely formal, normative sense or the contingent of the provisions consisted in the international human rights conventions and the national constitutions. My experience proved that such methodology of construction of common legal space in Europe mainly through the jurisprudence of the national and supranational courts imposes at the same time the necessity of the strict and permanent cooperation between the different courts.
If we analyze the jurisprudence of the international and constitutional courts we can easily observe the mutual references made by the courts-by the national courts to the jurisprudence of international courts and inverse 43 .One can say that it introduced the system of mutual verification of the judicial decisions. In Polish constitutional jurisprudence, we accepted as one of the interpretative principles the necessary Europeanization or internalization of the national laws provisions, including the constitutional norms. It is effectuated by a <friendly interpretation> of the national laws allowing us to maximize the compliance between the national and supranational rules. 44 In effect, such more and more visible coincidence between the interpretative methodology and the substantive values protected both by national and the international justice system ensure the stability and predictability of judicial decisions and strengthen also the political independence of the courts. Similar phenomena are visible at the level of the constitutional courts cooperation. My personal experience confirms that very common constitutional space has been built in Europe and it appears through authentic permanent dialogue and mutual exchange of knowledge on the constitutional jurisprudence (for these reasons a big constitutional network has been created in Europe) 45 . Finally, it is not strange that there are a lot of common topics (cases) in the constitutional jurisprudence of many courts which could be treated in a similar way of interpretation. 46 If this common approach exists in different constitutional jurisprudence of the European countries, we can say that interference into that sphere made by politicians became more and more difficult. Common constitutional space based on the dialogue and cooperation between the different courts stars to play an essential role as the instrument immunizing the constitutional courts against the political influences.
Conclusions
Let me try to summarize the most important ideas presented in this field in just a few points:
1.
Politics is an inherent element of the constitutional justice -but the impact of it can have both pathological or non-pathological outcomes for the constitutional activity. However, total elimination of politics from constitutional justice should be treated as a utopian and unrealistic approach.
2.
The judges with a political background, political appointment and political convictions are not doomed to be prisoners of the political parties which designated theirs candidatures. There is no simple interdependence between the political origin of judges and their later jurisprudence. 46 See for example the jurisprudence concerning the issues of re-privatization and the de-communization (including the famous lustration cases) or the penal responsibility of the former functionaries the communist power organs -in Central European Countries; but there are also a lot of similar more universal cases reviewed by all constitutional courts around the Europe related to the basic human rights protection which could be very inspiring for the jurisprudence of different courts and serving as a point of reference in the motives of judgment (for example, almost all constitutional jurisprudence was confronted with the issues such as the ones related to the freedom of speech and privacy or religious neutrality of the State ; also some formal principles and the constitutional methodology (for instance the concept of limitation of fundamental rights) or even the issues of enforcement of the constitutional judgments are the subject of deep comparative analyses in individual courts. In effect, we can see that in many constitutional fields (especially in the sphere of the human rights protection) the approach adopted by the different constitutional jurisprudences become more and more similar.
